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1. The following is a quotation of the appropriate paragraphs 
of 35 U.S.C. 102 that form the basis for the rejections under 
this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or 
a foreign country or in public use or on sale in this country, more than one 
year prior to the date of application for patent in the United States. 

2. Claims 1-3 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Maier et al. (U.S. Pat. No. 6,457,238). 

Maier discloses a utensil. The utensil, in the embodiment 
depicted in Figures 10 and 11, comprises a first member 
including a handle (34) having a first end and a second end, 
with a ring (32) formed on the first end of the handle. A 
second scoop member having a handle (35') having a first end and 
a second end is also provide, with a bowl (33) being formed on 
the first end of the hand of the second scoop member. The 
second ends of the first and second scoop members are pivotally 
connected (37) , and the ring of the first scoop member is 
engageable with the bowl of the second scoop member (see Fig. 
11) . Note, the first and second ends of the handle members can 
be defined as divided at a point between the pivot (37) and the 
ring and bowl (31) . An elastic element (45/1) is further 
provided being attached between the second end of the handle of 
the first scoop member and the second end of the handle of the 
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second scoop member, with the elastic element as such to bias 
the ring of the first scoop member and the bowl of the second 
scoop member away from each other (as shown in Fig. 10) . 

Maier further provides the ring of the first scoop to 
include a stepped portion in an inner periphery thereof, with 
the ring of the first scoop member resting on top of the bowl of 
the second scoop member, with an outer periphery of the stepped 
portion of the ring being in contact with an outer periphery of 
the bowl (see Fig. 11, showing a stepped ring portion at the 
portion of the ring marked with the line from reference lable 
32) . 

It is noted that claims of the instant application recite 
features directed at the intended use of the claimed apparatus. 
More specifically, the claims recite the apparatus to be used 
for scooping and ejecting ice cream. It is well settled that 
the intended use of an apparatus is not germane to the issue of 
patentability of the apparatus. If the prior art structure is 
capable of performing the claimed use, then it meets the claim 
limitation (s) . In re Casey , 370 F.2d 576, 580 152 USPQ 235, 238 
(CCPA 1967); In re Otto , 312 F.2d 937, 939, 136 USPQ 458, 459 
(CCPA 1963); MPEP § 2115. In the instant case, the device 
disclosed by Maier comprises all the structural features of the 
claims as described above, and it is readily apparent the device 
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could be used in a ice cream scooping operation. Therefore, the 
reference anticipates the intended use limitations of the 
claims . 

3 . The following references cited but not relied upon are 
deemed pertinent to the instant application: 

Knaust (U.S. Pat. No. 2,232,393) discloses an ice cream scoop. 
Mohler (U.S. Pat. No. 3,283,730) discloses an ice cream mold. 

4. Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Donald 
Heckenberg whose telephone number is (571) 272-1131. The 
examiner can normally be reached on Monday through Friday from 
9:30 A.M. to 6:00 P.M. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Benjamin Utech, can be 
reached at (571) 272-1137. The official fax phone number for 
the organization where this application or proceeding is 
assigned is (703) 872-9306. 

Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
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(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR, Status 
information for unpublished applications is available through 
Private PAIR only- For more information about the PAIR system, 
see <<http://pair-direct.uspto.gov>>. Should you have questions 
on access to the Private PAIR system, contact the Electronic 
Business Center (EEC) at (866) 217-9197 (toll-free). 
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